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must provide notice of  the need for leave either 
the same day or the next day. When the need 
for leave is not foreseeable, an employee must 
comply with the employer’s usual and customary 
notice requirements for requesting leave, absent 
unusual circumstances.

	 E.	 Intermittent Leave

The new regulations clarify that employees who 
take intermittent FMLA leave have a statutory 
obligation to make a “reasonable effort” to 
schedule such leave so as not to unduly disrupt 
the employer’s operations.

	 F.	 Gaps In Service

The new regulations state that, although the 12 
months of  employment need not be consecutive, 
employment prior to a continuous break in 
service of  7 years or more need not be counted.

	 G.	 Light Duty

Time spent in “light duty” does not count 
against an employee’s FMLA leave entitlement, 
and the employee’s right to job restoration is held 
in abeyance during the light duty period. If  an 
employee is voluntarily doing light duty work, he 
or she is not on FLMA leave.

	 H.	 Perfect Attendance Awards

The new regulations allow employers to deny a 
“perfect attendance” award to an employee who 
does not have a perfect attendance because he or 
she took FMLA leave, but only if  the employer 
treats employees taking non-FMLA leave the 
same.

	 I.	 Settlement Agreements

The new regulations reiterate the DOL’s 
longstanding position that an employee can enter 
into a settlement agreement that waives or releases 
FMLA claims based on past employer practices 
without DOL supervision or participation. 
However, the regulations clarify that an employee 
cannot waive or settle their prospective rights 
under the FMLA.

III.	Military Family Leave Entitlements
	 A.	 Military Caregiver Leave

The new regulations implement the requirement 
to expand FMLA protections for family members 
caring for a covered service member with a 
serious injury or illness incurred in the line of  
duty on active duty. These family members are 
able to take up to 26 workweeks of  leave in a 
12-month period.

	 B.	 Leave for Qualifying Exigencies for Families of  
national Guard and Reserves

The law allows families of  National Guard and 
Reserve personnel on active duty to take FMLA 
job-protected leave to manage their affairs under 
“qualifying exigencies.” These are defined as: 
(1) short-term deployment; (2) military events 
and related activities; (3) childcare and school 
activities; (4) financial and legal arrangements; (5) 
counseling; (6) rest and recuperation; (7) post-
deployment activities; and (8) additional activities 
where the employer and the employee agree to 
the leave.

IV.	Practical Advice

Although the new FMLA regulations contain 
some welcome changes for employers, employers 
must nonetheless be careful to follow the rules. 
Also, if  in doubt about how to answer a FMLA 
question, always err on the side of  giving the 
employee the requested leave.
		
If  you have any questions about this topic, or 
would like to suggest a topic for a future article, 
please contact me at either (513) 373-5080, (317) 
916-2536, or peter.newman@ogletreedeakins.
com. 6819823.1 (OGLETREE)

http://www.visiontecgp.com
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UNIVERSITY OF PHOENIX TO 
PAY $1,875,000 FOR RELIGIOUS BIAS 

AGAINST NON-MORMONS
EEOC Settles Suit on Behalf  of  Class of  Enrollment 

Counselors in Online Division
The U.S. Equal Employment Opportunity Commission 

CONTACT: 
Mary Jo O’Neill, Regional Attorney 602) 640-5044

P. David Lopez Supervisory Trial Attorney 602) 640-5016
Lucila Rosas Trial Attorney 602) 640-5025

Katherine Kruse Trial Attorney 602) 640-5029

PHOENIX – The U.S. Equal Employment Opportunity 
Commission (EEOC) today announced that Federal 
District Court Judge Mary H. Murguia has entered a 
consent decree for nearly $2 million and significant 
remedial relief  to resolve a class religious discrimination 
lawsuit against the University of  Phoenix, Inc., and its 
parent corporation, Apollo Group, Inc.

Apollo Group and the University of  Phoenix are one of  
the largest employers in the Phoenix metropolitan area. 
In its lawsuit, filed under Title VII of  the Civil Rights 
Act (EEOC v. University of  Phoenix, Inc., and Apollo 
Group, Inc., CV 06-2303-PHX-ROS), the EEOC charged 
that the University of  Phoenix engaged in a widespread 
practice of  discriminating against non-Mormon 
employees who worked as enrollment counselors in the 
University’s Online Division. Enrollment counselors at 
the University of  Phoenix are responsible for recruiting 
students and are largely evaluated based on the number 
of  students they recruit. At present, the University of  
Phoenix has over 2,000 employees working in online 
enrollment.

Robert Lein, who filed a charge of  discrimination with 
the EEOC that resulted in the lawsuit, said, “I am very 
pleased with the outcome of  this case and I thank the 
EEOC staff  for their work. I am happy to hear that the 
University of  Phoenix is making significant changes to its 
environment to prevent what happened to me and many 
of  my colleagues from happening again in the future.” 
Testimony of  witnesses in the case revealed that managers 
in the Online Enrollment Department at the University 
of  Phoenix discriminated against non-Mormon 
employees, and favored Mormon employees, in several 
ways, including: (1) providing the Mormon employees 
better leads on potential students; (2) disciplining non-
Mormon employees for conduct for which Mormon 

employees were not disciplined; (3) promoting lesser-
qualified or unqualified Mormon enrollment counselors 
to management positions while repeatedly denying such 
promotions to non-Mormon enrollment counselors; and 
(4) denying tuition waivers to non-Mormon employees 
for failing to meet registration goals, while granting the 
waivers to Mormon employees.

“We are pleased that University of  Phoenix is going 
to stop condoning such favoritism toward Mormon 
employees and the resultant discrimination against non-
Mormon employees,” said EEOC Phoenix Regional 
Attorney Mary Jo O’Neill. “It is the EEOC’s belief  that, 
for many years, the University of  Phoenix condoned an 
environment in which Mormon managers felt free to 
engage in favoritism toward their Mormon employees, 
and did so by providing the Mormon employees things 
such as strong leads on potential students. Given that 
evaluations are based largely on recruitment numbers, this 
disproportionate assignment of  leads affected a whole 
host of  matters for employees, including compensation, 
access to tuition waivers, and ability to be promoted.” 

The consent decree entered into by the EEOC, the 
University of  Phoenix, and Apollo Group provides 
monetary relief  of  $1,875,000 for 52 individuals. The 
amount of  relief  provided to any individual is based on 
the nature of  the discrimination he or she experienced. 
The consent decree also contains several strong provisions 
designed to stop further religious discrimination and 
prevent it from recurring, including:

Dissemination of  a Zero Tolerance Policy to all 
employees in the University of  Phoenix Online 
Enrollment Department, stating that the company 
has zero tolerance for religious discrimination 
and that any violation of  the policy will result in 
termination; 

Training for managers and non-managers on the 
issue of  religious discrimination; 

Creating a system to include in managers’ 
evaluations an assessment of  their compliance 
with equal employment opportunity laws; and 
Hiring a Diversity Officer, and the staff  
necessary, at the University of  Phoenix to 
monitor compliance with the terms of  the 
consent decree. 
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EEOC’s Phoenix District Director Chester Bailey said, “We hope this settlement sends a message to all employers to 
be vigilant in ensuring a fair and equitable work environment for all employees regardless of  their religion. The relief  
the EEOC obtained will require this large employer to change discriminatory business practices that already have 
affected potentially hundreds of  non-Mormon employees at the University of  Phoenix Online.”

The EEOC enforces federal laws prohibiting employment discrimination. Further information about the EEOC is 
available on its web site at http://www.eeoc.gov.

What is E-Verify and Does it Apply to My 
Contract? New Rules

for Federal Contractors

Effective January 15, 2009, the Federal Government 
will require federal contractors and subcontractors to 
use E-Verify to verify the work status of  employees 
who work on prime federal contracts valued at over 
$100,000 with a performance period of  120 days or 
more, and subcontracts under a covered prime contract 
valued at over $3,000.  E-Verify is an internet based 
program operated by the Department of  Homeland 
Security (“DHS”) in partnership with the Social 
Security Administration (“SSA”).  The system enables 
employers to check the work status of  new hires online 
by comparing information from an employee’s Form I-9 
against SSA and DHS databases.  (For a recent CNN 
story on requirement, see this video clip.)

Federal contractors who are not already enrolled in 
E-Verify will be required to enroll within 30 days of  
contract award.  Within 90 days following enrollment, 
contractors must begin to use E-Verify to confirm 
employment eligibility of  (a) all new hires within 3 
business days after the date of  hire, and (b) all existing 
employees assigned to the contract (or, if  later, within 30 
days after assignment to the contract).  Contractors who 
are already enrolled must use E-Verify (a) within 90 days 
after enrollment to confirm the employment eligibility 
of  new hires within 3 business days after the date of  hire, 
and (b) to confirm the employment eligibility of  existing 
employees assigned to the Federal contract within the 
later of  90 days following contract award or 30 days 
following assignment to the contract.   

Federal contractors may register early at http://www.
uscis.gov/E-verify.  The 90-day phase-in period will 
begin to run from the date of  early enrollment, however.  
Contractors will be required to sign a Memorandum of  
Understanding (“MOU”) with Department of  Homeland 
Security (“DHS”).  Once this is completed, the person 
specified by the employer or employer worksite as its 

designated agent can register to use E-Verify and obtain 
passwords for access by permitted users.

The final version of  the MOU is not yet available.  The 
proposed MOU is lengthy and requires (among other 
things) that the employer agree to permit a DHS audit 
of  I-9s and to ongoing DHS audits and interviews with 
personnel and employees to assess the effectiveness of  
the E-Verify program.  Compliance with the terms of  
the MOU is a performance requirement of  the Federal 
contract and creates significant legal obligations for the 
employer.

New and Additional Duties for Covered Federal 
Contractors and Subcontractors

Subject to the phase-in periods noted above, Federal 
contractors are now required to take the following 
additional steps to confirm employment authorization.  
(1) For each new employee, the employer must complete 
an I-9 within the first three days of  employment. (2) 
After the I-9 is completed, an E-Verify user must submit 
information directly from the completed I-9.  Each 
existing employee assigned to the contract whose work 
eligibility has not been previously confirmed through 
E-Verify must undergo verification within 30 days 
following assignment.

Initial verification will return one of  three results:

1.	 Employment Authorized.  If  authorized, the 
employer must record the system generated 
verification number on the I-9, OR print the 
screen with the transaction number and store it 
with the I-9; 

2.	 SSA Tentative Non-Confirmation (information 
mismatch with SSA).  The employer must print 
the non-confirmation notice, review it with the 
employee, and inform the employee of  the right 
to contest it.  Both parties should sign the notice.  
The employee must contact DHS and/or SSA 
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within 8 business days to contest the finding.  The Agency will update its system within 2 business days, 
unless additional time is deemed necessary.  The employer must carefully follow the obligations related to the 
Tentative Non-Confirmation process to initiate a 10 day appeal process.  

3.	 DHS Verification in Process.  The employer will usually within 24 hours receive notice of  employment 
authorization or DHS Tentative Non-Confirmation) 

Final Non-Confirmation

If  DHS does not find the employee to be employment authorized, the employer must terminate the employee, or risk 
a finding that it is knowingly employing an unauthorized worker.  When an employer receives a final non-confirmation, 
it must inform DHS via E-Verify if  it continues to employ a person after receipt of  a Final Non-Confirmation.  The 
employer is subject to monetary penalty for failure to notify DHS (up to $1,000), and is subject to a rebuttable 
presumption that it has knowingly employed an unauthorized alien.

Other Important E-Verify Details

Employers must be certified and trained in how to use the E-Verify program.  Certification requires completion of  a 
tutorial with DHS and completing refresher training as new features are introduced.

An employer may not take any adverse action against an employee during the appeal process, unless it obtains 
independent knowledge that the person lacks work authorization.

Employers must allow DHS and SSA to make periodic visits to review E-Verify related records and to interview 
employees hired during E-Verify about their experience.  Employers must make other employment records available 
as requested by DHS and SSA.

Employers must still complete and maintain I-9 forms for all employees and conduct re-verification as necessary.

The prime contractor is responsible for “flowdown” of  E-Verify contractual clauses to subcontractors and for ensuring 
subcontractor compliance as a performance requirement.

This bulletin summarizes a very lengthy regulation.  Taft attorneys in the immigration and federal contracts practice 
areas are available to consult for further details. 
 
e-Bulletins are used to inform our clients and friends promptly of  significant new developments and current issues 
in labor and employment law. For more information about Taft Stettinius & Hollister LLP, please visit http://www.
taftlaw.com.

Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
Cincinnati, Ohio 45202-3957
www.taftlaw.com
Cincinnati / Cleveland / Columbus / Dayton / Indianapolis - Downtown / Indianapolis - North / Northern Kentucky / Phoenix / Beijing  

http://www.ontargetspeakers.com
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After Push for Obama, Unions Seek New 
Rules 

By STEVEN GREENHOUSE 
www.nytimes.com

WASHINGTON — After making millions of  phone 
calls and knocking on millions of  doors to elect Barack 
Obama, the nation’s labor unions have begun a new 
campaign: to get the new president and Congress to 
pass legislation that would make it easier for workers to 
unionize.

Unions, delighted that they will have a friend in the 
White House after eight years of  fighting President 
Bush, also plan to push for universal health coverage and 
a huge stimulus program to create jobs and counter the 
downturn.
“Our major priority in the short and long term,” said Andy 
Stern, president of  the Service Employees International 
Union, “is to get the economy working for Americans 
who work.”

But corporate America has already declared war on 
labor’s push for new legislation that would help unions 
organize. 
“This will be Armageddon,” said Randel Johnson, vice 
president for labor policy at the United States Chamber 
of  Commerce.

Labor’s No. 1 priority is a piece of  legislation called 
the Employee Free Choice Act, also known as the 
card-check bill. The bill would give workers the right 
to join a union as soon as a majority of  employees at a 
workplace signed cards saying they wanted one. Business 
groups have attacked the legislation because it would 
take away employers’ right to insist on holding a secret-
ballot election to determine whether workers favored 
unionization. 

With union membership sliding to 7.5 percent of  the 
private-sector work force, one-third the rate in 1983, 
unions see enactment of  the bill as the single most 
important step toward reversing their loss of  membership 
and power. Some labor leaders predict that if  the bill 
is passed, unions, which have 16 million members 
nationwide, would add at least five million workers to 
their rolls over the next few years.

“We really need fundamental change to counterbalance 
corporate power and reverse the decline of  the middle 

class,” said John J. Sweeney, the A.F.L.-C.I.O.’s president, 
“and that’s why we support the Employee Free Choice 
Act.”

Mr. Sweeney said labor unions were eager for a stimulus 
program to jump-start the economy and to help 
those hurt by the downturn. He called for extending 
unemployment benefits, increasing financing for food 
stamps, approving a rescue plan for Detroit’s automakers 
and immediately spending more on rebuilding roads, 
bridges and schools. 

Thomas J. Donohue, the chamber’s president, criticized 
the card-check bill as “payback” that labor unions were 
expecting in return for their campaign efforts. 

Bill Samuel, the A.F.L.-C.I.O.’s director of  government 
affairs, disagreed, noting that President-elect Obama 
and Vice President-elect Joseph R. Biden Jr. had co-
sponsored the act as senators.

“This is not about payback,” Mr. Samuel said. “We’re 
looking to work with the new administration on a 
shared set of  priorities that focus on lifting workers and 
improving the economy.” 

The A.F.L.-C.I.O. and Change to Win, the rival labor 
federation, campaigned all out for Mr. Obama, with 
labor leaders saying that unions and their political action 
committees spent nearly $450 million during the race. 

Mr. Sweeney said that in the last four days of  the 
campaign, 250,000 volunteers from A.F.L.-C.I.O. unions 
made 5.5 million phone calls and visited 3.9 million union 
households. All told, he said, unions reached out to more 
than 13 million voters in 24 states, with some undecided 
union members being contacted more than 30 times 
through phone calls, household visits and workplace 
conversations.

Union leaders say they were pivotal in helping Mr. Obama 
win several battleground states, including Florida, Indiana, 
Nevada, Ohio, Pennsylvania and Wisconsin. According 
to a voter poll by Peter D. Hart Research Associates, 
67 percent of  members of  A.F.L.-C.I.O. unions voted 
for Mr. Obama, a Democrat, and 30 percent for his 
Republican rival, Senator John McCain.
One of  labor’s main goals was to help the Democrats 
capture 60 Senate seats, with an eye to overcoming a 
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Republican filibuster against the card-check bill, which 
the House approved last year. In the Senate, there were 
51 votes for the bill, but it failed because supporters 
could not overcome a Republican filibuster.

Democrats gained at least six Senate seats on Tuesday, 
giving their caucus at least 57 seats, but they are likely to 
fall short of  60. (In three races, the winner has not yet 
been determined.)

Even without 60 seats, many labor leaders want to 
press ahead with the Employee Free Choice Act. The 
service employees union has pledged to mobilize tens of  
thousands of  members to urge Mr. Obama and Congress 
to enact that bill and universal health coverage in the 100 
days after Inauguration Day, Jan. 20.

“I don’t think that just because we have 40 Republican 
senators or some higher number means we can’t get 
EFCA passed,” said Tom Woodruff, director of  strategic 
organizing for Change to Win, a federation of  seven 
unions that quit the A.F.L.-C.I.O. “There are a number 
of  Republicans who, in order to save our economy, can 
be brought around to supporting the act.”

One Republican senator, Arlen Specter of  Pennsylvania, 
has co-sponsored the bill. 

While the Chamber of  Commerce seems ready to 
cooperate with organized labor to back an economic 
stimulus package, Mr. Donohue, the chamber’s president, 
said it would be unwise for Mr. Obama to embrace the 
Employee Free Choice Act when the economy was in 
such bad shape. He said the bill — along with other labor-
backed bills that would raise business costs, including 
one that would guarantee most workers seven paid sick 
days a year — would hurt companies when many were 
struggling.

“The president has one barrel of  challenges,” Mr. 
Donohue said, “and he should read the doctor’s oath to 
make sure in the first 100 days he does no harm.”

Chamber officials voiced confidence that they have the 
backing in the Senate to block the bill, a move that might 
cause business and labor to negotiate a version with 
compromises. Among the compromises floated would 
be keeping the secret ballot vote, but holding the vote 
just a few days after the union requests an election. Other 
ideas are to give union organizers access to workplace 
sites and to limit employers’ ability to campaign against 
the union. 
But Mr. Stern of  the service employees said today’s hard 
times for workers increased the urgency to enact the bill, 
without compromises. “We have to solve the problems 
of  sliding wages and increased inequality, and you can’t 
compromise on solving those problems,” he said.

Businesses oppose another provision in the bill: if  a 
newly recognized union and an employer fail to agree 
on a contract within 120 days, there would be binding 
arbitration to determine what should be in the contract.

“The card-check provisions and the arbitration provisions 
are a nonstarter with the employer community,” said Mr. 
Johnson of  the chamber. “The idea that government 
arbitrators can set every term is ludicrous and 
unacceptable.”
Union officials say they do not dislike the secret ballot, 
but rather the lengthy, expensive, adversarial campaign 
before the vote in which companies often fire union 
supporters and use videos, large meetings and one-
on-one sessions to pressure employees to vote against 
unionizing.

“Their focus is maintaining their right to wage an 
aggressive campaign against the union,” said Mr. Samuel 
of  the A.F.L.-C.I.O. “That’s what we’re trying to protect 
workers from.”

Out of  the Frying Pan, Into the Fire
By John Donovan 

(Dealership Update, Fall 2008)

As the economy shows no immediate sign of  recovery, dealers continue to look for ways to reduce their expenses. 
One area that they usually focus on is labor costs. Most dealers have already trimmed their workforces by not 
replacing employees who have left, or by out-and-out layoffs or reductions-in-force. Some dealers have also revised 
or restructured employee pay plans to reflect the current economy.
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But you should be aware that some of  these “cost-saving” steps can have unintended consequences. In fact, the 
changes you think you are making to save money can wind up costing far more than anything you might have saved 
if  an employee complains to the Department of  Labor or to an attorney. Here are three areas where dealers can 
unwittingly find themselves jumping out of  the frying pan and into the fire. 

Not Paying Overtime When Due

Many dealers believe that they can achieve immediate labor cost reductions with one edict: “No more overtime.” 
Unfortunately, it’s not that simple. The law requires employers to pay for overtime if  the employer “suffers or 
permits” the employee to work it. So even if  your dealership has forbidden overtime, when an employee works more 
than 40 hours in a workweek, you must pay the employee for that time. You may discipline the employee for violating 
your rule, but the employee must still be paid.

Most dealerships have already cut back on staff  and so the remaining employees are performing extra duties which 
may necessitate overtime, especially when closing the month. Furthermore, some employees who are used to receiving 
overtime get hit with a double whammy – their overtime hours are cut at the same time that gasoline and other living 
expenses have gone through the roof. They are likely to test the dealership and sneak in whatever overtime they can, 
regardless of  the rules.

Conscientious employees faced with a “no overtime” rule may sometimes continue working overtime and simply 
not put it on their time cards. If  a manager knows or has reason to believe that employees are shaving their hours or 
taking work home in order to get the job done, the employer will still be liable for the overtime. 
Failing to Keep Up With Changing Job Duties

As a dealership’s workforce contracts, employees may be assigned to perform additional duties and different jobs 
during the week. But many of  the overtime exemptions that dealerships use require that employees spend the 
majority of  their work hours each week performing exempt work. 

So, for example, if  tech-trainees (exempt from overtime under the “mechanic” exemption), are assigned to help 
out in the lube lane or as courtesy van drivers or on the wash rack (none of  which are exempt from overtime), the 
employees may no longer be spending the majority of  their time in exempt work and may be entitled to overtime that 
week. Similarly, parts counter employees (exempt from overtime in most states) who are assigned to help out as parts 
drivers (not exempt from overtime) could lose their exemption if  they drive more than half  their time in any week.
Failing to Keep Up With the Impact of  Business Conditions on Pay Plans 

Many dealership employees are paid on an incentive system, normally based on some form of  commission. When 
business is growing, employees are rewarded with an automatic increase in their compensation. But when business 
slows, the reverse is true and commissions shrink. Because these pay plans are “self-adjusting,” dealerships pay little 
attention to them. That can be problematic.

Dealerships often use the “commission-paid” exemption for employees such as lube techs and detailers. This is a 
valid overtime exemption only if  the employees meet all of  the requirements for the exemption. One requirement 
is that employees receive the majority of  their compensation in the form of  “commissions.” If  employees are paid 
a salary plus a commission, and because business has slowed the commissions are now less than the salary, the 
employees are no longer exempt and are now entitled to overtime on their salary as well as their commissions. 

Another requirement which is often overlooked is the requirement that commission-paid employees receive at least 
one and one-half  times the federal minimum wage for every hour worked in an overtime week. When business is 
good and there is plenty of  work to do, a commission pay plan makes good sense for these employees because 
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it provides an incentive to work hard and protects the 
dealership from any overtime obligation.

But as business has slowed there may not be enough work 
to keep them fully employed. Therefore, if  detailers or 
lube techs flag their time and work 48 clock-hours in a 
week, they must be paid at least $6.55 x 1.5 x 48 hours or 
$452.08, regardless of  the number of  hours they flag. If  
their flagged hours fall below that amount, the dealership 
must supplement their wages to bring them up to the 
required time and one-half  or the employees will be 
entitled to overtime.

Our Recommendations

These are difficult times, and dealerships should always 
be looking for ways to cut costs. But you must also 
make sure you comply with the law and do not create a 
greater liability for the dealership. We recommend that 
all dealerships consider the following. Some may seem 
small, but they can add up:

1.	 Reduce unnecessary overtime by checking employees’ 
timecards to make sure they are taking the full 30 or 
60 minutes for lunch. Cutting lunch short by only 15 
minutes a day will result in 1 1/4 hours at overtime 
rates each week!

2.	 Do not “round” start and stop times. A sharp 
employee can pick up an extra hour or so a week by 
simply punching in a few minutes early and out a few 
minutes late and allowing you to round the time up. 

3.	 Make sure employees do not punch in immediately 
upon their arrival at work, and then go hang up their 
coat, go to the bathroom and get their coffee. All 
of  these things should be done before the employee 
punches in.

4.	 If  your pay week runs Sunday through Saturday, check 
employees’ time cards on Thursday. If  it looks like 
someone might run into overtime by Friday evening, 
you can tell the employee to come in an hour late on 
Friday morning. This will help to reduce or eliminate 
the overtime. 

5.	 Do not try to outlaw all overtime. Sometimes it 
makes good business sense to spend a few minutes 
completing a project in the evening rather than to 
delay starting it at all until the following morning. If  

you have a strict no-overtime rule, you can expect 
employees to stop work about fifteen minutes before 
quitting time and do nothing but get ready to punch 
out. 

6.	 Closely monitor the amount of  overtime each 
employee works each week and require that any 
employee who feels overtime is necessary bring the 
matter to the manager’s attention before the time is 
worked. 

7.	 Cross-train employees in some of  the simpler 
departmental tasks so that they can take up some of  
the slack during periods of  the month when other 
employees are particularly busy. 

8.	 Remember that, under the federal law, overtime is 
due only after the employee has actually worked more 
than 40 hours. Holidays, vacation, jury duty, etc, even 
if  paid, do not count as “hours worked.” 

9.	 If  lube techs or detailers do not have enough work 
to do to meet the requirements of  the “commission-
paid” exemption, put them on an hourly rate with 
overtime. Then simply control the amount of  
overtime they work by careful scheduling. 

10.	If  you have employees who are exempt from overtime 
because they are “commission-paid” employees, 
make sure that your managers are checking to make 
sure that they are still receiving the majority of  their 
compensation in the form of  commissions and that 
they are receiving at least $9.83 for each hour they 
work in an overtime week. 

11.	Do not allow employees whose hours have been cut 
to perform other duties for the dealership in order 
to earn “extra” money. A dealer must count all hours 
the employee works each week when calculating 
overtime and must pay overtime on all compensation 
the employee receives. 

A final caution: this article focuses on the requirements 
of  the federal wage-hour law. Many states have laws 
which impose additional requirements on employers. Be 
sure to consult a competent attorney familiar with both 
state and federal law before taking any action based on 
this article. www.laborlawyers.com
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Predictions on employment law changes in the Obama administration 
by Marcia McCormick

Lots of  people are getting into the game of  predicting what legislative changes that impact the workplace might be in 
store in the new Obama administration, so I’ll join in, too. 

The first change that I predict we will see is passage of  one of  the pieces of  legislation related to the time for filing a 
charge in pay discrimination cases. The Lilly Ledbetter Fair Pay Act of  2007 overturns the effect of  the Supreme Court 
decision in Ledbetter v. Goodyear Tire. Ledbetter proved that several of  her supervisors over the course of  her career 
had given her bad evaluations because she was a woman. Those evaluations caused her to be making substantially 
less than her male colleagues by the end of  her career. A jury awarded her backpay and damages. The Supreme Court 
reversed, holding that those past decisions had occurred too long before Ledbetter began legal proceedings and so 
could not be brought. She needed to bring charges each time a decision about her rate of  pay (not each paycheck) was 
made even if  she didn’t know there was any reason to suspect that discrimination had occurred. The Lilly Ledbetter 
Fair Pay Act of  2007 would redefine when the injury of  discriminination occurs--not only with each decision about 
the rate of  pay, so not only at the annual review stage, but also with each act of  paying less, so with each paycheck. 
That would prevent a person from losing the right to challenge this kind of  discrimination before she knew she had 
been discriminated against.

This bill has already passed the House, and is currently in the Senate Judiciary Committee, so it has some traction and 
momentum. If  it doesn’t pass this term, it certainly will next with the additional seats the Democrats have picked up 
in Congress. Additionally, Obama is very likely to sign this into law, since he was a cosponsor of  this and another piece 
of  related legislation and since he has made this a central part of  his labor platform.

The second change that I predict is passage of  the RESPECT Act, another bill designed to overturn the effects of  a 
Supreme Court decision. In NLRB v. Kentucky River, the Supreme Court gave the term “supervisor” a very broad 
reading, to encompass just about anyone who directs someone else in doing work, whether the “supervisor” had any 
authority to impose consequences or make decisions about that person. Because the nurses in that case told other 
health care assistants what to do to take care of  patients, they were supervisors. The effect of  that decision was 
to make it significantly harder for people with any level of  responsibility in their jobs (other than the bottom level 
people) to organize and be represented by unions.  The RESPECT Act redefines supervisor to those people who have 
some control over the terms of  others’ employment--hiring, firing, discipline, etc.

This bill has been reported out of  committee in the House, and is still in committee in the Senate, so it may not have 
quite the same momentum as the fair pay legislation. Here again, though, Obama is a cosponsor and would likely sign 
it if  it were enacted.

Both of  these pieces of  legislation are relatively narrow, since they are directed toward individual Supreme Court 
decisions, unlike some of  the other legislation currently pending. That too might make them good candidates.

http://www.gauntletawards.com


   PAGE 12RETURN TO TABLE OF CONTENTS

	 Steven E. Gall, President
	 Gall & Gall Company, Inc. 
	 The Information Source

Contact Information:
Phone: 937-264-4900
Fax: 937-264-4903
sgall@gallgall.com

Human Resource Management & Employment Law

Prior to entering the private sector, Steven worked in law enforcement and personnel administration for over twenty-
seven years. He has dealt with employers and assisted them in resolving a wide variety of  personnel problems and 
issues. Steven provides instruction and consulting to many Associations and Companies annually. His programs focus 
on all areas of  HR Management.

Steven has conducted training sessions for Miami Valley Human Resource Association, Kentucky State Chapter of  
the Society of  Human Resource Association, The National Apartment Association, The Florida State Apartment 
Association, The United States Department on Senior Care & Aging, The Cooperative State Research, Education, and 
Extension Service (CSREES) an agency within the U.S. Department of  Agriculture as well as many other Associations 
and Companies Nationally.  One of  his areas of  expertise is Employment Law, The Fair Credit Reporting Act, and 
Due Diligence in Employment Background Screening, Workplace Violence and other areas of  Human Resources. 
Steven also speaks on Technology in today’s workplace, “The Good, The Bad & The Ugly.”  

Professional Associations and Community Leadership Activities:

•	 SHRM Society of  Human Resource Management – Professional Membership
•	 SHRM Ohio State Council – State District Director – West Central Ohio
•	 SHRM Chapter Miami Valley Human Resource Association, – Past President, Technology Director
•	 Miami Valley Military Affairs Association – Past President, Technology Director, Membership Chair
•	 Dayton Area Chamber of  Commerce
•	 Huber Heights Chamber of  Commerce
•	 Main Street Piqua  
•	 Piqua Area Chamber of  Commerce
•	 Tipp City Area Chamber of  Commerce
•	 Trotwood Chamber of  Commerce
•	 Troy Area Chamber of  Commerce
•	 Vandalia-Butler Chamber of  Commerce
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